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Introduction

During the election period, prospective
candidates and others may choose to
generate their own advertising and campaign
material. Here are some important tips to
ensure adherence to relevant legislation in
terms of advertising, campaign material and
complaints.
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When placing any election-related
advertising in:

® a newspaper

o flyer
e pamphlet
e |eaflet

e notice; or
* website
The following information MUST be included:

e The name and address (not a PO Box)
of the person who authorised the
advertisement.

This applies not only to the printer,
publisher or distributor of the material, but
the person who causes, permits or authorises
the same.

The above requirements do not extend to
items such as car stickers, clothing, lapel
buttons, fridge magnets, pens, pencils or
balloons.

It is illegal to print, distribute, permit or
authorise:

e anything that is likely to mislead or
deceive a voter in relation to the casting
of their vote (see Complaints section for
legal interpretation of ‘misleading” in
regard to election material); or

e an electoral advertisement containing
a representation of a ballot paper that
is likely to induce an elector to vote
otherwise than in accordance with the
directions on the ballot paper.
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The broadcast on radio or television of all
political and election matter (including
election advertisements), must comply
with the requirements set out in Schedule
2 of the Broadcasting Services Act 1992
(Commonwealth).

The VEC is not in a position to offer any advice
regarding the operation of Commonwealth
legislation. Any enquiries concerning the
operation of the above Commonwealth Act
should be directed to:

The Australian Communications

and Media Authority

PO Box 13112 Law Courts,

Melbourne Vic 8010

Tel: 03 9963 6800 Fax: 03 9963 6899

During an election period, all articles or letters
containing electoral matter, which are printed,
published or distributed in a newspaper,
circular or pamphlet must include the name and
address of the author at the end.

However, letters to a newspaper simply have
to include the author’s name and the suburb
or locality in which the author’s address is
located.

The identification requirement does not apply
to a newspaper leading article or an article that
is solely a report of a meeting.
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Registered how-to-vote cards are the only
form of printed electoral material which may
be lawfully distributed within 400 metres

of a voting centre on election day or during
early voting. Anyone can register a how

to vote card - a member of the public, a
candidate, an organisation etc.

A how-to-vote card is any card, handbill,
pamphlet or notice:

e which is or includes a representation
or partial representation or purported
representation or purported partial
representation of a ballot paper for use
in an election; or

e which lists the names of any or all of the
candidates for an election with a number
indicating an order of voting preference
against the names of any or all of those
candidates, or includes a statement that
a number indicating an order of voting
preference must be placed against the
name of each candidate.

How-to-vote cards must be submitted to the
Returning Officer for registration from:

e the first working day after nomination
day until 12 noon on the sixth working
day before election day.

A how-to-vote card must be submitted with
the form Application to Register a How-
to-vote Card M304A. An application form
must be included for every card submitted.
Application forms are available from the
Returning Officer.

A Sample How-to-vote Card may also be
supplied by the Returning Officer, which
has the correct spelling of candidate names
with their order on the ballot paper and
the correct wording for authorisation and
registration.

Where the Sample How-to-vote Card is not
used, applicants should submit their own
card at the finished artwork stage. Cards
should not be printed until registration is
approved.

The card must meet with certain
requirements listed in the How-to-vote
Card Checklist contained in the candidate’s
handbook. Check each item as it applies to
the card being registered, paying particular
attention to the spelling of candidates’
names.

In certain areas the same printing firm may
be used by more than one How-to-Vote Card
applicant. It is important to check that the
printer has the correct ward in the card
registration section and not that of another
candidate or person in a different ward.

You must include the following endorsement
at the bottom of the printed card:

Authorised by (name and address of
authoriser)

Registered by the Returning Officer for
(insert name of ward and council)
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Prospective candidates often seek publicity
in local, metro or major media to increase
awareness of their candidacy and promote
their election platforms. It is wise to
remember that in a democratic society with
freedom of speech, everybody has a right
to their opinions and beliefs. To make a
statement about the personal character or
conduct of a candidate which is presented
as fact, when it is not correct and can

be disproven, could result in defamation
proceedings.

For example:

“In my view Cr X is the worst councillor
we have and doesn’t care about the
community.” - this is an opinion

“T haven't received any campaign funding,
unlike candidate X who was given $5,000
funding by the Koala Party and has spent
it all at the local bottle shop .” - this is
expressed as a statement of fact

Newspaper proprietors must print the word
“advertisement” as a headline (in at least
10 point size) to each article or paragraph
printed in the newspaper containing
electoral matter which is paid for, or for
which compensation is to be made.
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The VEC will only accept and act (if

appropriate) on complaints made in writing
- these may either be in letter, fax or email
form. Members of the public, or of interest
groups, should address their complaints to:

Complaints Officer

Victorian Electoral Commission
Level 8, 505 Little Collins Street
Melbourne VIC 3000

Fax: 9629 9330
Email: complaints@vec.vic.gov.au

Candidates must lodge their written
complaints with their respective Returning
Officer and are encouraged to carefully
consider the following information. Many
candidates lose considerable time during an
election campaign by becoming involved in
the complaints process when there has been
no breach of the law.

It is the VEC's policy that it will not discuss
individual complaints with members of the
media under any circumstances, not even to
confirm or deny that a complaint has been
received, as this would be an infringement
of an individual’s privacy. The VEC is also
reluctant to be unintentionally ‘giving legs’
to attempts by candidates or members of the
public to try to gain some free publicity.

In most cases, complainants are alleging
that there has been a breach of the law and
as such there must be an evidentiary trail.

Each Council is responsible for the
enforcement of Council local laws and Codes
of Conduct where they apply. For example,
placement of campaign posters/signs and
use of Council resources for campaigning
purposes.

All complaints alleging a breach of the

Local Government Act 1989 will be referred to
Local Government Victoria for consideration
and response.

Any criminal matters will be referred directly
to the police.
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The Victorian Electoral Commission often
receives complaints about false and
misleading matter and false or defamatory
material.

This section of the Local Government Act
1989 is very narrowly defined and relates to
“any matter or thing that is likely to miselad
or deceive an elector in relation to the
casting of the vote of the elector”.

In other words, material that suggests that
someone should number the candidates on a
ballot paper in a particular order to vote for
candidate X when in fact that order would
see the candidate X getting last preferences,
would be considered false and misleading.

To provide a representation of a ballot paper
demonstrating a tick or cross in one box
next to one candidate may lead the elector
to mark their ballot paper the same way -
which would be contrary to the directions on
the ballot paper and so considered false and
misleading.

To suggest that a candidate has “been in
the area all his/her life” when they have
lived somewhere else and just worked in
the area, would not be considered false and
misleading.
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Section 57 of the Act states that a person
must not make or publish any false or
defamatory statement in relation to the

personal character or conduct of a candidate.

For example, consider the following
statement included in a candidate’s election
material.

“I believe that Cr Smith has wasted more
money on useless environmental activities
than any other councillor in the State.”

While some people may consider that this
statement is untrue and possibly misleading,
it has been expressed as a statement of
opinion.

Elections in Australia allow for robust debate
and expression of opinion. Those who
disagree with a statement of opinion have
the opportunity to rebut the statement in
the public domain. Testing and debating
different opinions is an inherent part of
election campaigning in Australia. The
requirement for election material to be
authorised allows electors to consider who
has authorised particular material when
considering all material before them before
deciding who to vote for.

It is unlikely that a complaint lodged about
this statement would be considered to be a
breach of section 57 of the Act. In addition,
it is unlikely that this statement would

be considered to be misleading within the
meaning of the Act (s.55A) because it does
not relate to how a voter completes their
ballot paper.

In contrast, consider the following example
of a statement included in a candidate’s
election material.

“Candidate B received a donation of $5,000
from XX Development Company in support of
their campaign.”

This statement is expressed as a statement
of fact, and if not true, would expose the
candidate publishing the statement to
possible court action. If a person did lodge
a complaint, it would be their responsibility
to provide evidence that the statement was
untrue.

However, if the statement had been
expressed as a statement of opinion, it may
be less likely that a breach of section 57
would subsequently be found.

Complaints alleging a breach of section
57 will be referred to Local Government
Victoria.
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A Municipal Electoral Tribunal is appointed
by the Attorney-General to consider disputes
as to the validity of local government
elections. Tribunals are constituted under
the Local Government Act 1989, and are
intended to provide a forum for the settling
of such disputes. A Tribunal consists of

a magistrate appointed by the Attorney-
General.

A candidate or any 10 voters at the election
who dispute the validity of the election may
apply for a hearing. The application must
include the grounds on which the inquiry
into the validity of the election is sought.
The application must be made within

14 days of the declaration of the result of
the election.

Applications must be in writing and
contain the following details as set out in
Regulation 120 of the Local Government
Regulations 2005:

e the name of the council and the ward
(if applicable);

e the full names and addresses of the
candidate, or the 10 voters making the
application for the inquiry;

e the home and business telephone
numbers of the candidate, or in the case
of an application by 10 voters, the home
and business telephone numbers of a
contact person for the purposes of the
application;

e the signatures of the candidate or the
10 voters and the date on which the
candidate or the voters signed the
application; and

e the grounds on which the inquiry into
the validity of the election or by-election
is sought.

Applications must be accompanied by a fee
of 20 fee units (currently set at $227.00)
that, at the discretion of the Tribunal,

may be refunded in whole or in part.
Applications, together with any supporting
documentation, are available for inspection
by any interested party.

Applications together with the fee must be
lodged with:

Principal Registrar’s Office
Magistrates’ Court

2nd Floor, 233 William Street
MELBOURNE VIC 3000
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Act

Canvassing

Election Period
(Amended 08)

Electoral Advertisement,
Handbill, Pamphlet or
Notice

Electoral Matter

How-to-vote Card
(Attendance elections
only)
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“Act” means the Local Government Act 1989 and
amending legislation.

Soliciting of votes at an election for a candidate or group
of candidates.

In relation to an election, the election period means the
32 day period that:

e starts on nomination day (close of nominations); and
e ends at 6.00pm on election day.

Any advertisement, handbill, pamphlet or notice that
contains electoral matter, but does not include an
advertisement in a newspaper announcing the holding of
a meeting.

Means matter which is intended or likely to affect voting
in an election but does not include any electoral material
produced by or on behalf of the Returning Officer for the
purposes of conducting an election.

This includes matter which contains an express or implicit
reference to, a comment on:

the election; or
a candidate in the election; or

® anissue submitted to, or otherwise before, the voters
in connection with the election.

Any card, handbill, pamphlet or notice:

e which is or includes a representation or partial
representation or purported representation or
purported partial representation of a ballot paper for
use in an election; or

¢ which lists the names of any or all of the candidates
for an election with a number indicating an order
of voting preference against the names of any or all
of those candidates or a statement that a number
indicating an order of voting preference must be
placed against the name of each candidate.
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Registered How-to-vote
Card

Entitlement Date

Publish

Regulations
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Any how-to-vote card to be handed out within 400 metres
of a voting centre during the hours of voting (including
those days on which early voting is taking place) must

be registered with the Returning Officer for the municipal
district concerned.

The date 57 days before election day which is the last
date on which a person may apply to be enrolled on the
municipal voters roll.

To publish by any means including by publication on the
Internet.

The Local Government (Electoral) Regulations 2005.
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